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July 12, 19% 

The Honorable Tii Curry 
Criminal Diict Attorney of 
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401 West Beknap 
Fort Worth, Texas 76196-0201 

DearMr.cUny: 

Letter Opinion No. 96-072 

Re: Fees for filing petition for preindict- 
ment writ of habeas corpus, and a related 
question (lD# 36799) 

You ask whether the district clerk may charge the following kinds of fees for filing 
a petition for preindictment writ of habeas corpus: clerk fee., court reporter service fee, 
law iii fee. judicial fee. &rnative. dispute resolution fee. records management and 
preservation fimd fee, security fee, and appellate judicial system fee.1 Ifthese fees may be 
cbarg~youaskwbetbertbetrialcautmaywaive.tbem. 

Section 5 1.3 17 of the Government Code provides in part: 

(a) ~districtclerkshallcollcctatthetimethesuitoractionis 
liled the- fees provided by Subsection (b) of this section for services 
perfomed by the clerk. 

(b) The fees are: 

(1) for 6ling a suit, including an appeal from an 
inferior court and for filing a petition for preindict- 
mentwritofhabeascorpus . . . . . . . . . . . . . . . . . S45 

Gov’t Code 5 51.3 17@)(1).2 Thus, the general filing fee may be charged for filing a 
paition for preindictment wit of habeas corpus. 

lAttow General Opinion DM-295 held that a prior version ef so&n 51.317 of tbc 
GwamnentCodedidnot~~thccollcctionoTaTceforfilingen~~~~foraprrindictmnt 
witofbabewooqms. Tlek@sktmerubsequartly aamrkdecIion51.317toauthorizcthis~. Actof 
May 27.1995.74lb Leg.. RS., ch. 641.8 1.01,1995 Tex. Gcu Lam 3513.3513. 
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Section 5 1 A01 (a) of the Government Code, which provides for the court reporter 
service fee. states as follows: 

(a) The clerk of each court that has an official court reporter 
shall wkct a court reporter service fee of $15 as a court cost in 
euch civil cuse filed with the clerk to maintain a court reporter who 
is available for assignment in the court. Emphasis added.] 

This provision applies only to the filing of a civil case. Although section 5 1.3 17 of 
the Government Code now expressly provides a fee. for filing a petition for preindictment 
writ of habeas corpus, it does not identity a habeas corpus proceeding as a civil suit.3 As 
we noted in Attorney General Opiion DM-295, state and federal courts have in various 
Gcumsmnces considered habeas corpus proceedings to be civil, criminal, or a unique, 
unclassi6able remedy.4 The preindictment habeas wrpus proceeding does not fit into the 
usual categories found in filing fee statutes and it is not a civil proceedii for purposes of 
tiling fee statutess The legislature resolved this problem of characterization for purposes 
of section 5 1.317(b) by expressly including an application for preindictment habeas corpus 
in that filing fee provision. In our opinion, filing fee provisions apply to filmg a petition 
for a preindictment writ of habeas corpus only when the legislature has made it clear that a 
particular fee provision should apply. Accordingly, the district clerk may not charge the 
court reporter fee provided for civil cases by Government Code section 51.601(a) when 
fling a petition for a preindictment writ of habeas corpus. 

Some of the other fees you inquire about are also applicable only to civil cases. 
These are the law library fee, Local Gov’t Code 5 323.023(a), the alternative dispute 
resolution fee, Cii. Prac. 8c Rem. Code 3 152.004(a), security fee. Local Gov’t Code 
291.008(a). and the appellate judicial system fee. Gov’t Code 5 22.2031(b). Because 

3Attorncy Gcnd Opinion DM-295 stated that section 51.3 17 of the Gowmmuu c4Ydcapplkd 
onlytoasuitoractionofacivilnaturc. AttowyGencralOpionDM-295(1994)at2. TksubsqaU 
indusionin~on51.317ofafaforfilingaprdndiamattwritofbakascorprsdoanacmantbatthe 
kgislahrrrwnridersthepaiti~foraprriadidmntwritofbakas~~tobcginacivilp~ It 
may have included this fez in section 51.317 merely kcawc that provision was the subject of Attornq 
Ckaml Opinloo DM-295. 

‘See Atlomcy Gcncrsl Opiion DM-295 at ll(l994) and authorities cited therein Texas anuts, 
acauSofthcscparatcmurtoffinalappell’ltejuridictionforcriminalmsttcrs,havecharedaizcd 
perlicularhakasw~~~asfivilorcriminalforpurpostsofjurisdiction. Ahabcascorp 
&wcedhgtorclnovc anunbwidrcstraintistegankdas”chinal”iftk.rcstraintari.scsoutofa 
vidationorsupposedviolati~oTaerimiaallaw,aodas”~“ifitsrisainwMeftionwithcivil 
proadings. Exjwte Motis, 349 S.W.2d 99, 101 (Tcx. 1961); L-q& v. Lqate, 28 S.W. 281, 282 
(-Rx. 1894); Erjwre Davis, 542 S.W.2d 192,198 (Tcx Grim. App. 1976); Sat.? v. Monis, 208 S.W.2d 
701,703-04 flex. Ci. App.-Waco, 1948. wit rrfd nxe.). 

QI Attorney General opinion V-1071 (1950) (habeas action is criminal or civil for purpose of 
filing fee statute dqxnding on whether or not resbaint is due to alleged violation of criminal law). 
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these fees are applicable only to civil cases, the district clerk may not charge them for 
fding a preindictment writ of habeas corpus. 

The judicial fee is wllected pursuant to section 51.701(a) of the Govemment 
Code, which provides as follows: 

In addition to each fee wllected under Section 5 1.317@)(l), the 
district clerk shall collect a $40 filing fee to be used for court-related 
purposes for the support of the judiciary. 

The district clerk is required to send these fees to the wmptrolkr for deposit in the 
judicial timd created by section 21.006 of the Government Code.6 

The S40 Sling fee required by section 51.701(a) of the Government Code is 
collected in wnaection with each fee wllected under section 51.317(b)(l). Accordingly, 
the district clerk must chsrge the $40 judicial fee for filing a petition for preindictment writ 
ofhabeas wqnls. 

The records management and p reservation fund fee must be wllected by the 
district clerk pursuant to section 51.317(b)(S) of the Government Code. A single 
enactment established a wmprehensive plan for kndmg records management and 

nxrvation in the counties by providing for the records management and pmservmion 
knd and setting fees to be wliected by wurt clerks for placement in the &nd.’ The fimd 
is created pursuant to section 203.003 of the Local Governmen t Code, which provides in 
part: 

The wmmissioners court of each county shalh 

. . 

(6) establish a records management and preserva tion fund for 
the records management and prexrvation fees autboriaed under 
Sections 118.052, 118.0546, and 118.0645, Section 51.317, 
Oovetnment Code, and Article 102.005(d), Code of Criminal 
Procedure, and approve in advance any expenditures from the timI, 
which may be spent only for records management preservation or 
automation purposes in the county. 

The first three statutes cited in the above provision require the county clerk to 
place fees wllected in civil court actions and probate court actions in the records 

%ov? cadc p 51.701(b). 

‘Acl of May 30.1993.73d Le.&. RS.. ch. 675, Q$l- 6; 1993 Tcx. Gat. Law 2506.250649 
(smsading Lad God Cdc 55 118.052, .0546, .0645, 203.003; Wt Code $51.317@); and Cbk 
Grim. F’mc. art. 102.005). 
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management and p reservation fund.* Article 102.005(d), Code of Criminal Procedure, 
requires a defendant convicted of an offense in a county court, a county wurt at law, or a 
district court to pay to the clerk of the wurt a fee of $10 for records management and 
preservation services paformed by the county. Section 51.317(b) of the Covemment 
Code, the provision you inquire about, requires the district clerk to wllect the following 
filing fees: 

(1) for fdii a suit, includmg an appeal from an inferior court 
and for filing a petition for pieindictment writ of habeas corpus $45. 

(5) for the records management and preservation timd . , . .SS. 

In our opinion, the records management and preservation fee applies to any tiling made by 
the clerk pursuant to subsection 51.317(b)(l) ofthe Govemment Code. Accordingly, this 
fee is to be wUected in wmtection with the fUing of a petition for preindictment writ of 
habeas wrpus. 

You ask whether the trial court may waive the fees that may be charged upon Sling 
a petition for preindictment habeas corpus. In Attorney General Opinion’ DM-295 this 
office stated that “[t]he denial of relief from unlawiul imprisomnent on the basis of even 
momenby inability to pay a Sling fee would conflict with the purpose of habeas wrpusg 
We concluded that the district clerk may not rduse to tile the application for a writ for 
nonpayment of an applicable fee.tO Moreover, the judge trying a cause under habeas 
wrpus has long had discretion to award costs against the person to whom the writ was 
directed, against the person seeking relief, or to award no costs at aiLl* 

rLocalGov’tCodc5§118.052(scheduledf&stobecollectcdby~clerlriacivilcant 
actions and probstc sctioos); .0546 (raod8 managcnxnt snd pramtioa fee tmda section 118.052 must 
be~~ttimcofgcivilcascorlndllarypleadingtherr(o);.o645(rrcordsmanagancntaod 
prcsuvation fee unda section 118.052 must lx paid at time of firing any probate case). 

9Attomey Ckoorsl Opiion DM-295 (1994) at 13. 

‘Old. 

‘bdc Grim. F’nx. art. 11.50; see Erpmle white, 198 SW. 583,594 tJ%x. Crin~ lbp. 1915). 
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SUMMARY 

Piig fees are applicable to filing a petition for a preindictment 
writ of habeas corpus when the legislature has made clear its intent 
that a particular fee provision should apply. The district clerk may 
not charge the following fees for filii a petition for a preindictment 
writ of habeas corpus: the court reporter fee, Gov’t Code 
5 51.601(a); the law library fee. Local Gov’t Code $323.023(a), the 
alternative dispute resolution fee, Civ. Prac. & Rem. Code 
3 152.004(a), the security fee, Local Gov’t Code 8 291.008(a); the 
appellate judicial system fee, Gov’t Code 3 22.203 l(b). 

The following fees apply to the filing of an application for a 
preindictment writ of habeas corpus: the district clerk 6ling fee, 
Oov’t Code $51.317(b)(l); the records management and 
pmxrvation fbnd fee, id. 5 51.317(b)(S); and the judicial fee, id. 
8 51.701(a). The district clerk may not refuse to 6le the application 
for the writ for nonpayment of such fees when the applicant is unable 
to pay. 

Susan Garrison 
u 

fhistant Attorney General 
Opinion Committee 


